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JOINT APPENDIX 


[Filed October 29, 1956] 
UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA | 
Holding a Criminal Term 
Grand Jury Impanelled August 30, 1956, Sworn in on September 4, 1956 


The United States of America: Criminal No. 1128-'56 
v. : Grand Jury No. 1426-56 
Samuel Carter : Vio. 22 D.C.C. 3501a, 3502 


The Grand Jury charges: 

On or about January 15, 1956, within the District of Columbia, 
Samuel Carter did take immoral, improper and indecent liberties with 
Douglas Peoples, a male child under sixteen years of age, that is, about 
fourteen years of age, with the intent of arousing, appealing to and 
gratifying the lust, passions and sexual desires of the said Samuel Carter. 
SECOND COU NT: | 

On or about January 15, 1956, within the District of Columbia, 
Samuel Carter committed a certain unnatural and perverted sexual prac- 

tice with Douglas Peoples, a male person under sixteen ‘years of age, 
that is, about fourteen years of age. 
THIRD COUNT: 

On or about May 13, 1956, within the District of Columbia, Samuel 
Carter did take immoral, improper and indecent liberties with Leroy 
Randolph, a male child under sixteen years of age, that is, about fifteen 
years of age, with the intent of arousing, appealing to and gratifying the 
lust, passions and sexual desires of the said Samuel Carter. 

FOURTH COUNT: | 

On or about May 13, 1956, within the District of Columbia, Samuel 
Carter committed a certain unnatural and perverted sexual practice with 
Leroy Randolph, a male person under sixteen years of age, that is, about 


fifteen years of age. 


FIFTH COUNT: 

On or about September 5, 1956, within the District of Columbia, 
Samuel Carter did take immoral, improper and indecent liberties with 
Thomas Lee Slayton, a male child under sixteen years of age, that is, 
about thirteen years of age, with the intent of arousing, appealing to and 


gratifying the lust, passions and sexual desires of the said Samuel Carter. 


SIXTH COUNT: 

On or about September 5, 1956, within the District of Columbia, 
Samuel Carter committed a certain unnatural and perverted sexual prac- 
tice with Thomas Lee Slayton, a male person under sixteen years of age, 
that is, about thirteen years of age. 

SEVENTH COUNT: 

On or about September 5, 1956, within the District of Columbia, 
Samuel Carter did take immoral, improper and indecent liberties with 
James A. Pearsall, a male child under sixteen years of age, that is, 
about thirteen years of age, with the intent of arousing, appealing to 
and gratifying the lust, passions and sexual desires of the said Samuel 
Carter. 

EIGHTH COUNT: 

On or about September 5, 1956, within the District of Columbia, 
Samuel Carter committed a certain unnatural and perverted sexual prac- 
tice with James A. Pearsall, a male person under sixteen years of age, 
that is, about thirteen years of age. 

NINTH COUNT: 

On or about September 22, 1956, within the District of Columbia, 
Samuel Carter did take immoral, improper and indecent liberties with 
Herbert Cornelius, a male child under sixteen years of age, that is, 
about fourteen years of age, with the intent of arousing, appealing to 
and gratifying the lust, passions and sexual desires of the said Samuel 
Carter. 

TENTH COUNT: 

On or about September 22, 1956, within the District of Columbia, 

Samuel Carter committed a certain unnatural and perverted sexual 
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practice with Herbert Cornelius, a male person under sixteen years of 
age, that is, about fourteen years of age. | 


/s/ Oliver Gasch' 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: . | 


/s/ Paul Matthews 
Foreman. 


[Filed October 31, 1956] 


ORDER APPOINTING COUNSEL TO DEFEND 


Upon consideration of the motion of the defendant in the above- 
entitled cause, it is this 30th day of October A. D., 1956 

ORDERED, That W. Theophilius Jones be, and he is, hereby 
appointed to appear and defend on behalf of the said defendant. 


/s/ F. Dickinson Letts 
JUDGE | 


[Filed October 31, 1956] | 
AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE TO 
PROCEED WITHOUT PREPAYMENT OF COSTS 
I, SAMUEL CARTER, being first duly sworn according to law, 
depose and say that I am the in the above-entitled cause, and, 
in support of my application for leave to proceed in said cause without 
being required to prepay fees or costs, state as follows: 
1. That Iam a citizen of the United States. _ 
2. That because of my poverty I am unable to pay the costs 
of said suit or action. | 
That I am unable to give security for the same. 
That I believe I am entitled to the redress I seek in said 


suit or action. 
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5. That the nature of my cause of action is briefly stated 


as follows: 


/s/ Samuel Carter 


[Jurat 30th day of October 1956. ] 


Let the applicant proceed without prepayment of costs. 


/s/ ¥F. Dickinson Letts 
JUDGE 


[Filed November 2, 1956] 
PLEA OF DEFENDANT 
On this 2nd day of November, 1956, the defendant Samuel Carter, 
appearing in proper person and by his attorney W. T. Jones, being ar- 
raigned in open Court upon the indictment, the substance of the charge 
being stated to him, pleads not guilty thereto. 
The defendant is remanded to the District of Columbia Jail. 
By direction of 


F. DICKINSON LETTS 
Presiding Judge Criminal Court #T wo 


Present: HARRY M. HULL, Clerk 


United States Attorney By /s/ Harold G. Dodd 


By Harold Titus Deputy Clerk 
Assistant United States Attorney 


B. Watson 
Official Reporter 


{Filed December 6, 1956] 


WITHDRAWAL OF PLEA OF NOT GUILTY 
ENTRY OF GUILTY PLEA 


PROCEEDINGS 


THE CLERK: Case of Samuel Carter; Mr. Stevas and Mr. Jones. 
MR. STEVAS: There will be a disposition inthis case, Your 


Honor. 
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If Your Honor pleases, in this case, the Defendant is charged by 
way of a ten-count indictment. Five counts charge the offense sodomy, 
and five counts charge the offenses of Miller Act violation, relating to 
five separate complainants. 

I have reviewed the facts and file in the case; and I understand the 
Defendant desires to change his plea on Counts 2 and 10, which charge 
him with the offenses of sodomy, Count 2 with the complainant Douglas 
Peoples, Count 10 with the complainant Herbert Cornelius. 

I understand the Defendant wishes to do this, having been advised 
of his rights, no promises made to him, with the understanding at the 


time of sentencing, the Government will move to dismiss the remaining 


counts. 
MR. JONES: That is true. I advised him of his right to trial by 
Court. It is his desire he enter a plea of, guilty, to Counts 2 and 10, 


as spoken by Mr. Stevas. 

THE COURT: All right. 

THE CLERK: Samuel Carter, are you entering a plea of, guilty, 
to Counts 2 and 10 of this indictment, charging you with sodomy, because 
you are guilty and for no other reason? 

THE DEFENDANT: Yes, sir. 

THE CLERK: Samuel Carter, in Criminal 1128-56, in which you 
are charged with sodomy and taking indecent liberties with a male child 
under the age of sixteen years of age, do you wish to withdraw your plea 
of, not guilty, heretofore entered, and enter a plea of, guilty, to Counts 
2 and 10 of the indictment, charging you with seats 

THE DEFENDANT: I do. 

THE COURT: Probation Office. 

THE CLERK: All witnesses in the case of Samuel Carter are 
excused finally. 

(Whereupon the hearing on the matter was concluded. ) 


[Filed December 6, 1956] 
WITHDRAWAL OF PLEA 


On this 6th day of December, 1956, the defendant Samuel Carter, 
appearing in proper person and by his attorney, W. T. Jones, Esquire, 
in open Court withdraws his plea of not guilty to the indictment heretofore 
entered and pleads guilty to Counts 2 and 10. (3502) 

The case is referred to the Probation Officer of the Court and 
the defendant is remanded to the District of Columbia Jail. 

By direction of 


Bolitha J. Laws 
Presiding Judge Criminal Court #Assign. 


Present: HARRY M. HULL, Clerk 


United States Attorney By /s/ Paul A. Roser 


By Alexander Stevas Deputy Clerk 


Assistant United States Attorney 


Ida Watson 
Official Reporter 


[Filed January 18, 1957] 


DISMISSAL QF REMAINING COUNTS 


On this 18th day of January, 1957, came the attorney of the United 
States; the defendant in proper person and by his attorney, W. T. Jones, 
Esquire; and upon consideration of the government's oral motion for leave 
to dismiss remaining counts of the indictment in the above entitled case, it 
is ordered that leave to dismiss remaining counts of the indictment be and 
the same is hereby granted. 

Whereupon the United States Attorney dismisses remaining counts 
of the indictment in the above entitled case in openCourt. 

BY DIRECTION OF: 


Present: LUTHER W. YOUNGDAHL 
United States Attorney Presiding Judge Criminal Court #3 


By: Joel Blackwell HARRY M. HULL, Clerk 
Assistant U. S. Attorney By: Harold G. Dodd 


T. Doran - Official Reporter Deputy Clerk 


[Filed January 18, 1957] 
JUDGMENT AND COMMITMENT 


On this 18th day of January, 1957 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, W. Theophilus 
Jones, Esq. ! 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of guilty of the offense of Violation of Section 3502, Title 22, D. C. 
Code as charged in Counts 2 and 10 and the court having asked the defend- 
ant whether he has anything to say why judgment should not be pronounced, 
and no sufficient cause to the contrary being shown or appearing to the Court, 
IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. | 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for im- 
prisonment for a period of 

Three (3) years to Nine (9) years on Count 2; 
Three (3) years to Nine (9) years on Count 10, to take 

effect at the expiration of the sentence imposed on Count 2. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ Luther W. Youngdahl 
United States District Judge 


[Filed January 31, 1957] 


MOTION FOR REDUCTION OF SENTENCE 


* * * * i * 


I was benten on pleading not guilty, but Counsel Jones insisted 
that my plead be guilty. Get probation and agree to psycholocial and 
medicial treatments. from my point of view. I was lead to believe that 
Assistant U.S. Attorney Joe Blackwell and my counsel had came to some 


agreement along these lines. 
* * 
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This is no case, where individual is not unaware that he is a sick person, 
and need psychological treatments. Between my counsel and the police, 


some one made a miss carrige of justice. 


* * * 


[Filed February 5, 1957] 
Motion for reduction of sentence denied. 
/s/ Luther W. Youngdahl 


[Filed September 11, 1957] 
MOTION FOR NEW TRIAL AS FOLLOWS: 
* * * * * 

My court appointed council Willie Jones, and the council for the 
Government, Mr. Joe Blackwell, were under the impression that Iam 
mentally ill, and would be placed on probation, for medical care. As 
the court would have directed, as there would have been no guilty plead 
made on my part. I do not like to intertain the idea, that I was tricked 
into a guilty plead. 

If Justice was tempered with mercy and I was given probation to 
a mental institution, for treatment. The letter of the law would be full- 
filied. But certainly there was now no Justice tempered with mercy. 
By sending a individual to the p enitentary for 6 to 18 years. 

* * * * * 

The Court appointed attorney said give me one hundred dollars 
and plead guilty. I will see, you get probation and get psycholocial and 
medicial treatments. 

From my point of view I was lend to believe that assistant U. S. 


Attorney Joe Blackwell and my lawyer had come to some agreement. 
* * * * * 


[Filed December 11, 1957] 
The motion, files and records of the case conclusively show the 
petitioner is entitled to no relief. 12/11/57 
/s/ Luther W. Youngdahl 


[Filed December 10, 1957] 


OPPOSITION TO MOTION TO VACATE SENTENCE 
OR GRANT ANEWTRIAL 


Comes now Oliver Gasch, United States Attorney in and for the 
District of Columbia, by and through his assistant, Alexander L. Stevas, 
and in opposition to the defendant's motion represents unto the Court 
the following: : 

Insofar as the present pleadings of the defendant relate to a 
motion for a new trial the Government represents that pursuant to Rule 
33 of the Federal Rules of Criminal Procedure, the motion should be 
denied since said motion is not timely and since it is not based on 
newly discovered evidence. 

However, should the Court decide to treat the present pleadings 
as a motion filed pursuant to Title 28, United States Code, Section 2255, 
the Government respectfully represents unto this Honorable Court as 
follows: ; 

The files and records of the Court disclose that the defendant 
was indicted in a 10-count indictment on October 29, 1956 for violating 
the Miller Act (taking immoral and indecent liberties and sodomy) with 
respect to five boys of the ages of 13 to 15 years. : 

Learned counsel, W. T. Jones, Esquire, (.a member of the bar 
for thirteen years) was appointed on October 30, 1956, to represent the 
defendant in this case, which was scheduled for trial on December 6, 1956. 
On the morning of trial, when the Government witnesses were present, 
the defendant appeared before Chief Judge Bolitha J. Laws, the Assignment 
Judge, and instead of proceeding to trial indicated a desire to change his 
plea. A reading of the transcript of these proceedings, a copy of which 
is attached hereto, discloses that the defendant‘indicated he was entering 
a plea of guilty because he was guilty and the statement was made in the 
presence of the defendant by Assistant United States Attorney Alexander 
L. Stevas before the plea was taken that it was understood that the defend- 
ant desired to do this, havirig been advised of his right, no promises made 


to him, with the understanding that at the time of sentencing the remaining 


counts would be dismissed. 
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As a matter of routine, the defendant having pleaded before the 
Assignment Judge, the case was assigned under the rotation program 
to the Honorable Luther W. Youngdahl, who was one of the judges in the 
Criminal Branch of this Court. 

The defendant was represented at the time of sentencing on 
January 18, 1957, by his attorney, W. T. Jones, and the Government was 
represented by Assistant United States Attorney Joel D. Blackwell. A 
reading of the transcript of the proceedings, a copy of which is attached, 
indicates that the Court allowed the defendant an opportunity to make any 
representations that he wished to make but that the defendant Carter 
indicated he did not wish to say anything. Whereupon the Court imposed 
sentence and-the remaining counts in the indictment were ordered 
dismissed. 

The Court sentenced the defendant to a term of 3 to 9 years on 
Count 2 and a like sentence on Count 10, the said sentences to run 
consecutively. The defendant, pursuant to the applicable statute, could 
have received a maximum term of 40 years imprisonment on the two 


counts to which he entered a plea of guilty. It is quite.obvious from the 


statements contained in the petition that the real complaint of the defend- 
Omen eat the fea’ comptaint of the aderend— 


ant is that he is not satisfied with the sentence the Court saw fit to impose: 
ese ene Sentence the Lourt Saw iit to impose: 


The defendant does not deny his guilt and on Page 2 of Motion he 
states that he would be satisfied with probation. 
The defendant alleges: 


1, |That the Court-appointed lawyer did not give him any assistance 
at all and that he advised him to plead guilty] In other words, the petitioner 


is Saying that he was denied effective representation by counsel. It is 

obvious from the record that counsel conferred with the defendant and even 

a single conference has been held sufficient. (U. S. vs. Wight, 176 F2d 376). 
Lawyers, both those who are assigned by the Court and those who 

have been retained, frequently advise their clients to plead guilty, if upon 

a scrutiny of the case they reach the conclusion that there is no defense. 

They do so in the hope of placing their clients in a better position to 

receive leniency, since the fact that the defendant pleads guilty is a 

consideration that the Court frequently takes into account in the imposition 
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of sentence. In this instance, it should be noted there is no allegation 


that the defendant was innocent, or that he had any defense to the merits. 
It cannot be said that counsel's advise was unwise. A fortiori it cannot be 
successfully stated that the representation of counsel was so ineffective 
as to become a mockery and a farce. : 

2. |The case was transferred from the ade. who took the plea of 
guilty to another judge for sentencing against the will of the defendant. 
The Government admits the factual representation that the plea was before 
a judge other than the one who imposed sentence, but inasmuch as the 
defendant had no right to have a particular judge sentence him under the 
circumstances of this case the allegation of the saat aad is not one which 
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properly falls under Section 2255. 


3. |The Court-appointed lawyer asked for $100 which he was given 
and he then informed the defendant that he would be granted probation. 


To this allegation the Government respectfully calls the Court's attention 
to the affidavit of the attorney appointed to represent the defendant and 
the statements contained in the transcripts of the plea and sentence. 


. [That he was arrested without a warrant, unable to contact a 
lawyer, and held too long before being taken before a Commissioner. 


The respondent denies the defendant was deprived of his constitutional 
rights but for the purpose of the present motion, even assuming arguendo 
the facts and conclusions by the petitioner are correct the Government 
states that such did not deprive the Court of jurisdiction, and in any 
event a plea of guilty constitutes a waiver of any such alleged defects and 
constitutes an admission of guilt. (U.S. vs. Sturm, 180 F. 2d 413). 


|That he should have been tried under the Miller Law and the 
sentence does not fit the alleged crime. ] The files of the Court show that 


the defendant was charged with the so-called Miller Law as set forth by 
the indictment and that the penalty imposed is not in excess of that prescribed 
by that of the District of Columbia Code. 

. [That the Court-appointed attorney and Assistant United States 
Attorney Joel D. Blackwell were under the impression the defendant was 
mentally ill and would be placed on probation for medical care. ] In reply to 
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this contention the Government respectfully calls the Court's attention to the 
transcript of the proceedings at the time of his plea wherein it was 
represented in open Court in the presence of the defendant that no promises 
had been made to the defendant and also to the affidavits attached of W. T. 
Jones and Assistant United States Attorney Joel D. Blackwell and Assistant 
United States Attorney Alexander L. Stevas. 

7, |The defendant was never allowed to confront the witnesses against 
him. } The Government represents to the Court that the witnesses were available 
on the date of trial and the defendant by his plea of guilty avoided the trial and 
confronting of the witnesses. 

8. |The defendant pleaded guilty with no intention. ] The transcript 
of the proceedings in this Court indicate there is no merit to his contention. 

9, |The defense attorney obtained $100. 00 and told the defendant 
that if he pleaded guilty he would see that the defendant got probation, 


psychiatric and medical treatment and had a deal with Assistant United States 
Attorney Joel D. Blackwell.] The attached affidavits indicate this allegation 


is a figment of the defendant's imagination. 
WHEREFORE, the Government respectfully represents that the 
defendant's instant pleadings are without merit and unsupported by the records. 


/3/ Oliver Gasch 
United States Attorney 


/s/ John Conliff, Jr. 
Assistant United States Attorney 


/s/ Alexander L. Stevas 
[Certificate of Service] Assistant United States Attorney 


[Filed December 10, 1957] 
AFFIDAVIT OF W. THEOPHILUS JONES 
DISTRICT OF COLUMBIA, SS: 
I, W. Theophilus Jones upon oath, hereby depose and Say as follows: 


That I was appointed to represent the above defendant by order of this 
Court. That I’interviewed the defendant in this connection on several occasions 
to prepare his case for trial. 

I made no promise to the defendant as to the sentence he would receive 


and did not receive any money from him on the promise that he would receive 
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probation in this case and no deal was made with the United States Attorney's 
Office. I fully explained to the defendant on several occasions, even as late 
as the morning of the scheduled trial, the charges and his constitutional 
rights including his right to a jury trial which the Government was ready to 
give him. , 

The defendant volumtarily indicated a desire to plead guilty and 
admitted his guilt. There was nothing which appeared to affiant to indicate 
the defendant was suffering from mental illness at the time of the commission 
of the offense or at the time of pleading and sentencing by the Court. 

This the 9 day of December, 1957. 


/s/ W. Theophilus Jones 
Affiant | 


[Jurat 9th day of December, 1957] 


[Filed December 10, 1957] 
AFFIDAVIT OF JOEL D. BLACKWELL 

DISTRICT OF COLUMBIA, SS: 

I, Joel D. Blackwell upon oath, hereby depose and say as follows: 

That I was the Assistant United States Attorney assigned to Judge 
Youngdahls Court on the morning of January 18, 1957, and was present when 
the above defendant was sentenced. I had nothing to do or say with respect 
to this case other than to dismiss the remaining counts of Aes indictment 
after the defendant was sentenced. 

Other than this affiant has no knowledge of the instant case and no 
deal was ever made with the defendant or his counsel. 

This the day of December, 1957. ee 


/s/ Joel D. Blackwell 
Affiant 


[Jurat 10th day of December, 1957] 


[Filed December 10, 1957] 
AFFIDAVIT OF ALEXANDER L. STEVAS' 
DISTRICT OF COLUMBIA, SS: 


I, Alexander L. Stevas upon oath, hereby depose and say as follows: 


That I was the Assistant United States Attorney assigned to prosecute 


14 
the above-entitled case which was scheduled for trial on the morning of 
December 6, 1956. That on said date the Government was ready to proceed 
to trial but counsel for the defendant indicated his client desired to change 
his plea on some of the counts of the indictment. I indicated to counsel for 
the defendant that a plea to two of the Counts would be acceptable in view 
of the defendant's background and circumstances of the case and that at 
the time of sentencing the remaining counts would be dismissed. 

No promises were made to the defendant or through his attorney 
respecting probation or any sentence the defendant might receive and no deal 
was made with the defendant or his counsel. 

There was nothing brought to my attention to indicate that the 
defendant was suffering from a mental disease and would be placed on 
probation for treatment thereof and no such promises were made. 

I was not present at the time of sentencing and had nothing further 
to do with the case following the plea of guilty other than to transmit my 
trial file to the Probation Officer of this Court. 

This the 10th day of December, 1957. 


/s/ Alexander L. Stevas 
Affiant 


|Jurat 10th day of December, 1957] 


Name Samuel Carter Reg. No. 1799a 
Date May 7, 1958 Box 25, Lorton, Va. 


Name Honorable Luther W. Youngdahl 
Street No. U.S. District Court 
City Washington State D.C. 


Dear Sir: 

I am writting you with prayes and hopes that you and the Court will 
see fit to be help me with this matter please, ser, I have been here almost 
two (2) years, but since that time I have learn a greatdeal, so I am asking 
you and the Court will you please give me your help. I am not asking you to 
let me go free, but I am asking if you please for a time cut or my sentence 
to run together. I have eighteen (18) years two (2) nine (9) years sentences, 
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so I will apprecait it very much for your help. 

Your Honor, I do understand that I have to pay for the wrong which 
I have done, but will you please take a look at my good conduct and work 
record IJ have had in all these years. I have never been into no kind of 
trouble in my life, I also have a good army record, so please try to look 
at some of the good and right things I have done in life. 

Your Honor since I have been here in this Reformatory I have 
volunteer to participa in every thing that I think and the people here think 
that will do me good and help me. I also have a fine family they are Church 
people they have never been in no kind of trouble, and I am sure that they 
will be very greatful and will appriciat eany help you and the Court may 
give me, because I am not a bad fellow. I am very sorry about this 
trouble I got into, and I am sure that it will never happen again soIam 


very greatful and will appriciat what help you and the Court may give me. 
Your Appreciation and Thanks 
/s/ Samuel Carter 


[Filed May 28, 1958] 
Motion for reduction of sentence denied. 
/s/ Luther W. Youngdahl (N) 


[Filed February 11, 1959] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MOTION TO.SET ASIDE JUDGEMENT OF CONVICTION AND 
PERMIT DEFE NT TO WITHDRAW HIS PLEA OF 


GUILTY, AS PROVIDED BY RULE 32(d). [2255 U.S.C. T28] 
* * ¥ ¥ * 


2, That there exist in the matter inexcusable alluring prospects 
which if clarified will convince the Honorable Court of the advisability of 
remanding same and permit proper plea. 

* * * * * 
[Filed February 16, 1959] 
Feb. 16, 1959 
Motion denied. The petitioner has set forth no facts to warrant 
relief and does not assert that he is innocent of the charge to which he 
pleaded guilty. Moreover, this is a successive motion for similar relief. 
/s/ Luther W. Youngdahl, Judge 
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|Filed June 17, 1959] 
PETITION FOR WRIT OF ERROR CORAM NOBIS 
* * * * * 

"As noted above, That Court Appointed Counsellor, advised petitioner 
to enter a plea of "Guilty": Petitioner here didn’t know the contents of 
"Guilty," and "not Guilty" at the time of pleading. 

* * * * 
[Filed June 23, 1959] 
June 22, 1959 


Denied. See this Court's fiat of February 16, 1959 
and the affidavit of W. Theophilus Jones, dated 
December 9, 1957. 


/s/ Luther W. Youngdahl 


NOTICE OF APPEAL 
Name and Address of Appellant: 


Samuel Carter, Bx. 25, Lorton Va., 


Name and Address of Appellants Council: 
None 


Concise statement of Order, ''and Date of Sentence:" 

Defendant entered a plea "of guilty to violations of the Miller Act. "(Taking 
Immoral, and Indecent Liberties, and Sodomy)" 

"By Judgement of Charge, Defendant "was sentenced to serve a term 
of Imprisonment, “of from six (6) to eighteen (18) years. 

Subsequent to denial, your petitioner filed a Pro-Se Motion, for 
writ of error 'Coram-Nobis," on June 23, 1959, this Court ''denied 
petitioners Motion. 

I, the above named defendant hereby Appeal," to the ''United States 
Court of Appeals,’ for the "District of Columbia Circuit," from the above 
stated Judgement, and respectfully urges this Court" to comply with rule 
92-A, which provides for the "Appointment of Council" to ascertain from 
the records wheather a substantial question exists in the Right of: Ellis, v. 
"United States". 


Dated July 8, 1959 | /s/ Samuel Carter 
Petitioner 


[Filed August 25, 1959] 
August 24, 1959 
Motion denied on the grounds 
that an appeal would be frivolous. 
/s/ Luther W. Youngdahl 


|Filed July 10, 1959] 
AFFIDAVIT IN FORMA PAUPERIS 
"I, '' Samuel Carter, "being first duly Sworn," according to Law, 
"depose and say that I' am a Citizen of the "United States of America" 
and a resident of the "District of Columbia". . 
"That I'' am without knowledge of Law "in rules of "Criminal 


Procedures". .. 
"That I'' need Council ''to argue my Motion "to" Prosecute Appeal 


"in" Forma Pauperis". ... 
That Iam a pauper, "and unable to pay any cost, if any, for the 
filing of the Motion "of my Appeal." 
/s/ Samuel Carter 
Petitioner 
|Jurat 8th day of July, 1959] 


|Filed April 21, 1960] | 
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United States of America, 
Respondent. 
Before: Bazelon, Fahy and Washington, Circuit Judges, in Chambers. 
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ORDER 

Upon consideration of petitioner's motion for leave to file a 
motion for rehearing of his petition for leave to prosecute an appeal in 
forma pauperis, and it appearing that the motion for rehearing has been 
lodged with the Clerk, it is 

ORDERED by the court that the Clerk is directed to file the 
motion for rehearing. 

Upon consideration of the petitioner's motion for rehearing, it 


FURTHER ORDERED by the court that the petitioner is allowed 
to proceed on appeal without prepayment of costs from the order of 


the District Court entered herein June 22, 1959, and that the joint 
appendix shall be printed at the expense of the United States. 


Per Curiam. 


Dated: April 19, 1960 


A true copy, 


Test: JOSEPH W. STEWART, Clerk 
United States Court of Appeals 
for the District of Columbia Circuit 


By: /s/ William G. Secrest, Deputy Clerk. 
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for the District of Columbia 


| 
OLIVER GASCH, 
United States Attorney. 


CARL} W. BELCHER, 
NATHAN J. PAULSON, 
Assistant United States 
Attorneys. 
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his innocence. This motion was denied on February 16, 
1959 and no appeal was again taken. 

On June 17, 1959 appellant filed a motion in the nature 
of a writ of error coram nobis in which amongst other 
things he alleged ineffectiveness of counsel. This was 
denied on June 23, 1959. Application to proceed on ap- 
peal from this order was denied in the District Court. 
This Court on October 9, 1959 entered an order denying 
appellant the same relief. However, after motion was 
made for appointment of counsel and for a rehearing, it 
entered an order on April 18, 1960, granting appellant 
the relief sought. 

In view of this chronology of events and the matters 
set forth in the various motions and documents filed by 
appellant it becomes apparent that this is a second and 
successive motion which the District Court was not re- 
quired to entertain. In Turner v. United States, 103 U.S. 
App. D.C. 313, 258 F.2d 165 (1958), this Court stated: 


“Where there has been a previous appeal or a 
previous 2255 motion, the District Court Judge has 
discretion to deny relief as to those allegations which 
could have been, but were not, raised in the earlier 
proceeding, unless the petitioner has ‘some justifiable 
reason he was previously unable to assert his rights;’ 
or unless he was ‘unaware of the significance of rele- 
vant facts.’ Absent some allegation of evidence as to 
what is the ‘justifiable reason’ or ‘unawareness’, the 
District Court is under no duty to grant a hearing 
on what appear on the fact of the petition to be old 
claims; ...” 

also see Morris v. United States, 101 U.S. App. D.C. 296, 
297, 248 F.2d 618, 619 (1957). The rationale of Turner 
surely applies as to the contents of the previous motions 
in this case. For whatever alleged statements were made 
regarding the alleged mental incompetence in the previous 
motions no appeals were taken therefrom and the District 
Court was not required to grant a hearing as to matters 
previously set forth in old claims. See Moore v. United 
States, U.S. App. D.C. —, (No. 15405, decided May 
5, 1960). In the instant petition appellant fails to set 
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QUESTIONS PRESENTED 


Where a not guilty plea is withdrawn and a voluntary 
plea of guilty to a crime of sodomy is entered, in the 
opinion of the appellee the following questions are pre- 
sented: 


1. Must a trial judge order a mental examination when 
he has no actual or prima facie evidence before him that 
appellant is incompetent. 

2. Did the trial court error by denying, without a hear- 
ing, a second and successive motion for similar relief. 


INDEX 


Counterstatement of the Case 
Statutes Involved 
Summary of Argument 


Argument: 
I. The Motion To Vacate Sentence Was Properly Denied 
Without A Hearing 


Conclusion 
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For tHe Drstercr or Cotumsrm Circuit 


No. 15,736 
Samvet CARTER, APPELLANT 
V. 


Unirep States or AMERICA, APPELLEE 


Appeal From the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On October 29, 1956 there was filed in the District 
Court a ten-count indictment, five of which charged appel- 
lant with violation of the Miller Act, 22 D.C.C. 3501(a), 
and five of which charged appellant with violation of 22 
D.D.C. 3502 (sodomy). There were five complaining wit- 
nesses involved in this proceeding. On October 31, 1956 
appellant withdrew his plea of not guilty and entered a 
plea of guilty to two counts of sodomy. Thereafter and 
on June 18, 1957, the remaining eight counts were dis- 
missed after appellant was sentenced to a term of im- 
prisonment of from three to nine years on count two and 
from three to nine years on count ten, the latter sentence 
to be served upon the completion of the sentence imposed 
on count two. 


(1) 
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On January 31, 1957 appellant moved for a reduction 
of his sentence. This was denied on February 5, 1957. 
No appeal was taken therefrom. Seven months thereafter 
and on or about September 11, 1957 appellant filed a 
motion for a new trial, based upon (1) the alleged illegal 
detention, and (2) ineffectiveness of counsel to whom he 
alleged to have paid money and received some promises. 
This motion was opposed and affidavits of the United 
States Attorney, who appeared at the time of the sen- 
tence, and of appellant’s trial counsel were supplied to 
the court. On December 11, 1957 this motion for a new 
trial, which was treated as a motion made pursuant to 
Section 2255, was denied upon the ground that the mo- 
tion, files and records did not entitle appellant to relief. 
Two days thereafter the clerk of the court notified ap- 
pellant of the judge’s decision. No appeal was taken from 
this decision. Six months thereafter appellant addressed 
a letter to the District Court judge in which he admitted 
the crime and again asked for a reduction in sentence. 
This request was denied on May 28, 1958. Nine months 
later appellant filed a successive motion under 2255, and 
also a motion for a leave to withdraw his plea of guilty. 
This was denied on February 16, 1959 because no facts 
were set forth sufficient to warrant relief and because ap- 
pellant did not claim that he was innocent of the charge 
to which he had pleaded guilty. No appeal was taken 
from this. 

On June 17, 1959 appellant filed a writ of error coram 
nobis and set forth the same grounds to which he had 
alluded in his motion for a new trial filed in September 
1957. This was denied on June 22, 1959. Leave to ap- 
peal in forma pauperis was then denied and appellant 
sought relief in this court. On October 9, 1959 an order 
was entered by this court denying appellant leave to 
prosecute an appeal in forma pauperis. A motion was 
made thereafter for the appointment of counsel and for 
a rehearing. On April 18, 1960, counsel was appointed, 
rehearing was granted and appellant was allowed to pro- 
ceed on appeal without prepayment of costs. 
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STATUTE INVOLVED 


Title 28 U.S.C. § 2255 provides, in pertinent part: 


Federal custody: remedies on motion attacking sentence. 
—A prisoner in custody under sentence of a court estab- 
lished by Act of Congress claiming the right to be re- 
leased upon the ground that the sentence was imposed 
in violation of the Constitution or laws of the United 
States, or that the court was without jurisdiction to im- 
pose such sentence, or that the sentence was in excess of 
the maximum authorized by law, or is otherwise subject 
to collateral attack, may move the court which imposed 
the sentence to vacate, set aside or correct the sentence. 

A motion for such relief may be made at any time. 

Unless the motion and the files and records of the case 
conclusively show that the prisoner is entitled to no relief, 
the court shall cause notice thereof to be served upon 
the United States Attorney, grant a prompt hearing there- 
on, determine the issues and make findings of fact and 
conclusions of law with respect thereto. If the court finds 
that the judgment was rendered without jurisdiction, or 
that the sentence imposed was not authorized by law or 
otherwise open to collateral attack, or that there has been 
such a denial or infringement of the constitutional rights 
of the prisoner as to render the judgment vulnerable to 
collateral attack, the court shall vacate and set the judg- 
ment aside and shall discharge the prisoner or resentence 
him or grant a new trial or correct the sentence as may 
appear appropriate. 

A court may entertain and determine such motion with- 
out requiring the production of the prisoner at the 
hearing. 

The sentencing court shall not be required to entertain 
a second or successive motion for similar relief on behalf 
of the same prisoner. 

An appeal may be taken to the court of appeals from 
the order entered on the motion as from a final judgment 
on application for a writ of habeas corpus. 
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An application for a writ of habeas corpus in behalf 
of a prisoner who is authorized to apply for relief by 
motion pursuant to this section, shall not be entertained 
if it appears that the applicant has failed to apply for 
relief, by motion, to the court which sentenced him, or 
that such court has denied him relief, unless it also ap- 
pears that the remedy by motion is inadequate or ineffec- 
tive to test the legality of his detention. 

Title 22, District of Columbia Code, Section 3502(a) pro- 
vides : 


Every person who shall be convicted of taking into 
his or her mouth or anus the sexual organ of any 
other person or animal, or who shall be convicted of 
placing his or her sexual organ in the mouth or anus 
of any other person or animal, or who shall be con- 
victed of having carnal copulation in an opening of 
the body except sexual parts with another person, 
shall be fined not more than $1,000 or be imprisoned 
for a period not exceeding ten years. Any person 
convicted under this section of committing such 
act with a person under the age of sixteen years 
shall be fined not more than $1,000 or be imprisoned 
for a period not exceeding twenty years. And in any 
indictment for the commission of any of the acts, 
hereby declared to be offenses, it shall not be neces- 
sary to set forth the particular unnatural or per- 
verted sexual practice with the commission of which 
the defendant may be charged, nor to set forth the 
particular manner in which said unnatural or per- 
verted sexual practice was committed, but it shall be 
sufficient if the indictment set forth that the defendant 
committed a certain unnatural and perverted sexual 
practice with a person or animal, as the case may be: 
Provivep, That the accused, on motion, shall be en- 
titled to be furnished with a bill of particulars, 
setting forth the particular acts which constitute the 
offense charged. 


SUMMARY OF ARGUMENT 


Having raised the same issues in prior motions, appel- 
lant cannot demand a hearing on the same matters. The 
instant motion is clearly one seeking the same or similar 
relief previously sought. 
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The plea of guilty was voluntary and should not be 
set aside. 

The District of Columbia Code provides the method by 
which mental examinations shall be ordered and the basic 
requirements therefor. Appellant by failing to show com- 
pliance with the statute, is not entitled to a hearing. 


ARGUMENT 


I 


The Motion to Vacate Sentence Was Properly Denied 
Without A Hearing. 


Appellant’s contention that the trial court’s failure 
to sua sponte order a mental examination of appellant 
before accepting his plea of guilty solely because of the 
nature of the charge against him was error must fail be- 
cause the files, records, and motion conclusively show: 


a. That this was a second and successive motion for 
similar relief which the District Court was not re- 
quired to entertain; 

b. That the plea of guilty was voluntarily made; 

c. That the indictment, standing alone, is insufficient 
to compel a court to sua sponte order a mental 
examination. 

The record discloses that on January 31, 1957 appel- 
lant filed a motion for reduction of sentence in which 
amongst other things he mentions an alleged mental 
illness. This was denied on February 5, 1957 and no 
appeal was taken therefrom. Nine months later in Sep- 
tember of 1957, he filed a motion for a new trial in which 
amongst other allegations he again alludes to alleged men- 
tal illness. This was denied on December 11, 1957 and no 
appeal was taken from this action. On May 12, 1958, 
appellant wrote a letter to the trial judge in which he 
admitted the crime and sought a reduction in sentence. 
This was denied on May 28, 1958. Appellant in February 
of 1959 filed a motion to vacate sentence and to withdraw 
his plea of guilty. In none of these papers does he assert 
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his innocence. This motion was denied on February 16, 
1959 and no appeal was again taken. 

On June 17, 1959 appellant filed a motion in the nature 
of a writ of error coram nobis in which amongst other 
things he alleged ineffectiveness of counsel. This was 
denied on June 23, 1959. Application to proceed on ap- 
peal from this order was denied in the District Court. 
This Court on October 9, 1959 entered an order denying 
appellant the same relief. However, after motion was 
made for appointment of counsel and for a rehearing, it 
entered an order on April 18, 1960, granting appellant 
the relief sought. 

In view of this chronology of events and the matters 
set forth in the various motions and documents filed by 
appellant it becomes apparent that this is a second and 
successive motion which the District Court was not re- 
quired to entertain. In Turner v. United States, 103 U.S. 
App. D.C. 313, 258 F.2d 165 (1958), this Court stated: 


“Where there has been a previous appeal or a 
previous 2255 motion, the District Court Judge has 
discretion to deny relief as to those allegations which 
could have been, but were not, raised in the earlier 
proceeding, unless the petitioner has ‘some justifiable 
reason he was previously unable to assert his rights;’ 
or unless he was ‘unaware of the significance of rele- 
vant facts.’ Absent some allegation of evidence as to 
what is the ‘justifiable reason’ or ‘unawareness’, the 
District Court is under no duty to grant a hearing 
on what appear on the fact of the petition to be old 
claims;...” 

also see Morris v. United States, 101 U.S. App. D.C. 296, 
297, 248 F.2d 618, 619 (1957). The rationale of Turner 
surely applies as to the contents of the previous motions 
in this case. For whatever alleged statements were made 
regarding the alleged mental incompetence in the previous 
motions no appeals were taken therefrom and the District 
Court was not required to grant a hearing as to matters 
previously set forth in old claims. See Moore v. United 
States, U.S. App. D.C. ——, (No. 15405, decided May 
5, 1960). In the instant petition appellant fails to set 


7 


forth any new facts which would permit the trial court 
to determine that appellant was of unsound mind at any 
time from the commission of the crime through the im- 
position of sentence. Loose generalities as expressed by 
appellant in his written petitions are insufficient to acquire 
the status of factual data necessary to attack the judg- 
ment collaterally so as to warrant a hearing. 

On the contrary, the record clearly discloses that ap- 
pellant had the opportunity to raise this issue. At the 
time he withdrew his plea of not guilty and entered a 
plea of guilty he could have made known his complaint 
if any to the presiding judge. At the time he was sen- 
tenced for the commission of this crime he again could 
have made known any complaints to the presiding judge. 
He never denies having committed the crime but actually 
admits it. Nor does he deny his guilt in this appeal. It 
must follow therefore that his plea of guilty was volun- 
tarily made. Edwards v. United States, 103 U.S. App. 
D.C. 152, 256 F.2d 707 (1958), cert. denied, 358 U.S. 847. 
See Watts v. United States, —— U.S. App. D.C. —, 
No. 15,209, decided March 31, 1960. Mere expectation, 
of a lighter sentence is insufficient to attack the judgment 
collaterally. Monroe v. Huff, 79 U.S. App. D.C. 246, 
145 F.2d 249 (1944); Thompson v. Huff, 80 U.S. App. 
D.C. 165, 149 F.2d 842 (1945); Dorsey v. Gill, 80 U.S. 
App. D.C. 9, 148 F.2d 857 (1945). 

If this is to be considered as a motion to withdraw the 
plea, the law is clear that such cannot be done after 
sentence except to correct a “manifest injustice”, F.R. 
Cr.P. 32(d). Edwards v. United States, Watts v. United 
States, supra. There seems little doubt that the plea in 
the instant case was voluntary. There are no allegations 
that appellant was induced to plead guilty by any conduct 
of the police or the court. The plea was understandingly 
made. Appellant was aware of and understood the 
charges, He does not attempt to say that he did not do 
the acts charged. In fact, he admitted them to the court 
subsequent to sentence. 

The District of Columbia Code, Title 24, § 301 provides 
the method by which mental examinations come into being 
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and the circumstances under which they may be pro- 
vided. This section provides in part where: “it shall ap- 
pear to the court from the court’s own observations, or 
from prima facie evidence submitted to the court that the 
accused is of unsound mind or is mentally incompetent 
so as to be unable to understand the proceedings against 
him or properly assist in his own defense” a mental 
examination may be ordered. None of the necessary re- 
quirements are present in the instant case. The record 
discloses that the court did not observe anything peculiar 
about appellant. Nor was any prima facie evidence sub- 
mitted to the court by appellant’s own counsel or by the 
prosecutor. It cannot be said that the indictment con- 
stituted prima facie evidence. In fact the affidavits sub- 
mitted by his own counsel states “The defendant volun- 
tarily indicated a desire to plead guilty and admitted his 
guilt. There was nothing which appeared to affiant to 
indicate the defendant was suffering from mental illness 
at the time of the commission of the offense or at time 
of pleading and sentencing by the Court.” 

Sanity is presumed until some evidence of insantity 
is produced. United States v. Meadows, 140 F.Supp. 184 
(U.S.D.C.W.D. Mich. 1955) ; Fielding v. United States, 251 
U.S. 878, 102 U.S. App. D.C. 167. See also: Lee v. 
United States, 91 F.2d 326, 330 (Sth Cir. 1937); Hall 
v. Johnston, 91 F.2d 363, 364 (9th Cir. 1937). In the 
instant case no evidence of insanity being apparent or 
having been presented to the court, appellant at the time 
of accepting the plea is presumed to have been sane. 

The law is quite clear that alleged insanity at the time 
of the commission of the crime cannot be raised as a 
basis for a 2255 motion. Hahn v. United States, 178 F. 
2d 11 (10th Cir. 1949); Bishop v. United States, 96 U.S. 
App. D.C. 117, 223 F.2d 582 (1955), reversed on other 
grounds, 350 U.S. 961 (1956). There are no allegations 
or facts to support any allegations that appellant was 
incompetent to stand trial because he did not understand 
the proceedings against him or because he could not 
adequately and properly assist in his own defense. A 
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plea of guilty constitutes a waiver of all non jurisdic- 
tional defenses. United States v. Gallagher, 183 F.2d 342 
(8d Cir. 1950), cert. denied, 340 US. 913; Newman v. 
United States, 87 U.S. App. D.C. 419, 184 F.2d 275 (1950), 
cert. denied, 347 U.S. 921. Appellant’s argument appears 
to be predicated upon responsibility but does not appear 
to reach competency. We submit that appellant’s con- 
tention that the charge, per se, was sufficient to warrant 
a mental examination must fail because the manner in 
which a crime was committed does not, in itself, furnish 
any basis for a defense of insanity. United States v. Lee, 
4 Mackey 489, 495, 15 D.C. 459 (S.Ct.D.C. 1886). The in- 
dictment is not evidence, real or prima facie. In Walter 
U. Smith v. United States, —— U.S. App. D.C. —, 272 
F.2d 547 (1959), this Court stated: 


“To hold that an insanity issue is presented in a 
criminal case merely because the accused has become 
increasingly indolent, has a violent temper, and then 
makes an unprovoked and unusually violent attack 
upon another because of some concocted grievance, 


would be tantamount to holding, as many physcia- 
trists profess to believe, that any person who commits 
a crime is mentally ill and should receive treatment 
instead of punishment. We are not prepared to make 
such a ruling.” 

Although a person charged with a sex offense might 
require treatment and be benefited thereby and perhaps in 
some instances confinement in a mental hospital might 
be better than in a penal institution, the facts in this 
case fall far short of establishing that appellant should 
have his judgment of conviction which was based upon a 
voluntary confession of guilt set aside. 
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CONCLUSION 


Wherefore, it is respectfully submitted the judgment of 
the District Court be affirmed. 


OLIVER GASCH, 
United States Attorney. 


CARL W. BELCHER, 
NATHAN J. PAULSON, 
Assistant United States 
Attorneys. 
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